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WILCOX'S MUNICIPAL FRANCHISES 

This work x is described in a sub-title as a " description 
of the terms and conditions upon which private corporations 
enjoy special privileges in the streets of American cities." 
It is in fact much more than a mere description of municipal 
franchises as they exist. It is also a statement of what to 
the author seem to be the more important general principles 
that should govern the public in their relations with the 
so-called public utilities corporations. The author's ripe 
experience with municipal affairs and his present connection 
with the Public Service Commission of the First District of 
New York entitle him to be heard as an expert of excep- 
tional weight, scrupulous tho he is to disclaim any authority 
to speak on behalf of the New York Commission. 

Considered merely as a compilation of information re- 
lating to municipal franchises in the United States, the 
book is both comprehensive in scope and convenient in 
arrangement, and, so far as the reviewer can judge by an 
independent verification of certain portions of it, accurate 
in detail. Volume I deals with pipe and wire franchises : 
namely, electric fight and power, telephone, telegraph, 
messenger and signal service, water, sewerage, central 
heating, refrigeration, pneumatic tube, gas, artificial and 
natural, and petroleum pipe line franchises. Volume II 
deals with local transportation franchises: street, elevated, 
and interurban railway, subway, bridge, viaduct, tollroad, 
terminal, belt-line railroad, dock, market, ferry, and omni- 
bus franchises. The accounts of the several classes of fran- 
chises begin in most cases with a brief sketch of the history 
and importance of the utility, and of the nature of the prob- 

1 Delos F Wilcox, Ph D , Municipal Franchises, A Description of the Terms 
and Conditions upon which Private Corporations enjoy Special Privileges in the Streets 
of American Cities Complete In 2 vols New York. The Engineering News Com- 
pany, 1910, 1911 $5.00 a volume. 
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lem created by its introduction into the city. Then follows 
a description of the typical franchises in operation in differ- 
ent cities of the country. The whole mass of information 
is rendered readily accessible by the indices. As a work of 
reference for municipal officers and the public generally the 
volumes are capital, and, with the addition of occasional 
supplements, must long remain the standard on the subject. 
It is the author's opinions, however, rather than his facts, 
that chiefly concern us here. Dr. Wilcox indicates what 
are the necessary conditions to be imposed in the various 
classes of franchises, and what are the best types of fran- 
chises in force in different parts of the country. Chapter 
XXIII, on Elements of a Model Street Railway Franchise, 
contains the most important of his constructive suggestions 
His discussion of the principles involved in the regulation 
of public utilities by means of taxation, public service com- 
missions, and municipal ownership is for the most part 
reserved for the conclusion of the work. At the beginning, 
however, Dr. Wilcox states certain fundamental principles, 
already " established in the hard school of experience." 
These principles are (I, 130-131.): — 

(1) That a public utility requiring special and permanent 
fixtures in the streets cannot be operated with a high degree 
of success from the standpoint of either its managers or the 
public except as a monopoly. 

(2) That on this account a franchise grant, no matter to 
whom it is given or what provisions it may contain against 
consolidation, will either remain unused, or establish a 
monopoly, or add to the privileges of a monopoly already 
existing. There are many apparent exceptions in the early 
history of franchises, but as the years pass, every live fran- 
chise seeks the refuge of monopoly. 

(3) That public utilities whose importance justifies the 
granting of special franchises in the streets render services 
of general interest to the people living adjacent to the streets 
traversed by such utilities. 

(4) That the interests of the public demand continuous, 
uninterrupted service, extending over as wide an area as 
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practicable and constantly expanding as population in- 
creases and spreads out. 

(5) That the absence of competition or its inadequacy 
as a force for regulating rates and service renders it necessary 
for the public authorities to maintain on behalf of the public 
a constant supervision over the exercise of a special fran- 
chise. 

(6) That aside from the inherent necessity of public 
control for any particular utility, the demand upon the 
streets for general, varied, and increasing uses makes it 
imperative for the public authorities to maintain a con- 
tinuing control of the public highways, undiminished by 
any continual or irrevocable special franchise. 

(7) That public utilities, whether operated by the city 
or by private companies, should be so regulated as to render 
good service at cost, including in cost a sufficient amount 
for operating expenses, maintenance, depreciation, and a 
fair return upon the amount of capital actually invested. 

. . . Under such conditions there would be no franchise 
values to tax except in unusually prosperous years. 

The last of these propositions requires further discussion. 
What shall be the measure of capital actually invested ? 
The author's answer to this question (II, 789) is that the 
capital value should be based upon actual cost of construc- 
tion less depreciation through wear, neglect, inadequacy, or 
obsolescence. Frequently, however, the actual original 
cost of a utility can no longer be ascertained, and in practice 
the cost of reproduction is accordingly taken instead as a 
basis for appraisal. Dr. Wilcox's opinion is that in most 
cases, except where ruinous experiments or misfortunes in 
the development of the business have swallowed up large 
amounts of capital that have not been made good out of 
earnings, the cost of reproduction will be greater than the 
actual cost of the existing plant. If cost of reproduction 
be defined to cover the cost of building up the business as 
distinct from the physical plant (reproducing the income, 
as one expert phrases it), and also the appreciation of land 
values since the construction of physical plant, the result 
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will be, he believes, to render that mode of appraisal in- 
eligible. In fact, the New York Court of Appeals has held 
that public service companies are entitled to a fair return 
upon the present value of their property, including land. 1 
Dr. Wilcox regrets this decision (II, 796) and suggests that 
the companies should be charged with the annual increment 
of their land values as a part of income. " If this suggestion 
were carried out, it is obvious that the amount of revenue 
necessary to be derived from rates in order to give a fair 
return upon capital would be diminished by the amount of 
the annual increment in land values charged as income." 
The New York Public Service Commission for the Second 
District has ruled that in fixing the capital value of a public 
utility a reasonable allowance should be made for pro- 
moter's services in building up a going concern. 2 These 
and other considerations lead the author to the conclusion 
that " the more one looks into the subject, the more he is 
inclined to agree . . . that original cost is the right starting- 
point in determining capital value." 

Dr. Wilcox distinguishes between capital value and capi- 
talization. " The chief purpose of the regulation of capi- 
talization is to protect investors, eliminate the speculative 
element in public utility securities, and keep the develop- 
ment and operation of the utilities under the control of 
persons whose pecuniary interest is to render successful ser- 
vice. To accomplish these purposes the market value of 
the securities should be kept as near as possible to the par 
value. . . . This can be accomplished in the first instance 
by insisting that behind every dollar of capitalization there 
shall be a dollar's worth of physical property. ... It 
is hardly possible to accomplish the purposes for which 
public supervision of stock and bond issues is established 

1 People ex rel. Jamaica Water Supply Company v. The State Board of Tax 
Commissioners, 196 N. Y 39 (1909). 

2 In re application Rochester, Corning, and Elmira Traction Company, N. Y Publ. 
Serv Comm 2d Dist , Decisions at pp 11, 12. The student who desires to pursue 
this topic should consult the case of Hill et al v Antigo Water Company, 3 Wise. 
R R Comm. Repts. 623-777, and subsequent decisions of the Wisconsin Railroad 
(Public Utilities) Commission. 
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without frankly conferring upon the state commission 
full power to pass not only upon the kind of things to which 
capital may be devoted but upon the necessity and wisdom 
of the particular investments proposed. . . . One of the 
commission's gravest problems arises in connection with 
the reorganization of companies which were originally 
capitalized without adequate supervision. The part of 
wisdom, however, in such cases is to apply the knife with 
absolute firmness, so that the water will all be drained off 
and the new capitalization reduced to correspond with 
the present value of physical property." (II, 738-739.) 

Dr. Wilcox subsequently (II, 784-785) discusses the 
Massachusetts anti-stockwatering policy under the acts 
of 1894 and 1908, and points out that it practically insures 
the old stockholders against any regulation of rates that 
would diminish the value of their stock. " The only safe 
way is to have stock sold at par and keep the market value 
down by regulation." x 

Chapter XLI on Supervision of Local Utilities by State 
Commissions has for its purpose " to show the natural 
limitations upon the scope of municipal franchise contracts 
growing out of the exercise by the state at large of its legit- 
imate functions in the control of public utilities, rather 
than to give an exhaustive discussion of the organization 
and authority of state commissions." (II, 745.) Nor 
do Dr. Wilcox's volumes contain any discussion of the 
relations between the commissions and the courts. There 
is, however, a chapter on Constitutional and Statutory 
Limitations affecting Local Franchise Grants (chapter 
XXXIX). The following guarantees, in Dr. Wilcox's 
opinion, should be given a constitutional status in the 
several states (II, 705-706) : — 

(1) Every city to have the right to construct, acquire, 
and operate public utilities, if it chooses to do so. 

1 For further discussion of this point, see C J Bullock, Control of the Capitalization 
of Public Service Corporations in Massachusetts, in Papers and Discussions of the 
Twenty-First Annual Meeting of the American Economic Association, December, 
1908, pp 384-414 
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(2) No franchise to use the streets to be granted by the 
legislature by private or local bill. 

(3) If a debt limit is established, bonds issued for self- 
sustaining public utilities not to be included within the 
limit. 

(4) No term franchise to be granted for longer than thirty 
years. 

(5) On all term franchises the optional referendum to 
be guaranteed on petition of five per cent of the electors. 

(6) For the construction of street railways, the consent 
of the property owners or the favorable determination of 
commissioners after public inquiry to be required. 

A special chapter (chapter XL) is devoted to the initia- 
tive and referendum in franchise matters. After reviewing 
the history of the various franchise contests in which 
the referendum has played a part, Dr. Wilcox concludes 
(II, 716-717) " that while the vesting of this power in the 
voters does not necessarily prevent the granting of improper 
franchises and may, possibly, even cause the defeat of 
meritorious measures in some cases, the general results 
are good." With regard to the initiative he is more guarded 
in his conclusions. (II, 720-721.) 

Compensation for franchises, Dr. Wilcox considers to be 
based on a false theory or an unfortunate condition (chapter 
XLIV). " If the granting of franchises is to be defended 
at all, it must be defended on the assumption that they 
are granted as a convenient means of securing the per- 
formance of a necessary public function. In every case 
the obligations imposed should fully offset the value of the 
special privileges granted. The question of the 

compensation for franchises then becomes merely a question 
of the justice and expediency of levying a special tax on the 
consumers of a particular utility for the relief of the other 
tax-payers." (II, 771-772.) He would differentiate be- 
tween compensation and taxation of franchises, and declares 
that " the New York plan of assessing franchises as real 
estate is based on sound principles, but it fails to differen- 
tiate between land value represented in the intangible 



158 QUARTERLY JOURNAL OF ECONOMICS 

right itself and improvement value represented in the 
fixtures." Dr. Wilcox severely scores the method of as- 
sessment pursued in New York, but confesses that "it is 
no easy task to assess accurately the value of intangible 
property." (II, 776-777.) In his opinion, "the taxing 
power may be used legitimately to bring companies having 
so-called perpetual or unlimited franchises to their knees. 
Frankly, this means that the state is justified in 
attacking indirectly the improvident and corrupt franchise- 
contracts that would now be ultra vires if the public autho- 
rities had the thing to do over again. The ethics of this 
proposal is a matter of fierce dispute. . It is the view 

of the author, however, that the highest ethics requires 
this generation to recover and keep by whatever means 
are available the complete control of the public streets 
as an essential portion of sovereignty. . The ideal 

condition is where the franchises have no value to be taxed. 
This state of affairs can be induced, even where companies 
are firmly entrenched, by a judicious combination of police 
regulation and franchise taxation." (II, 779.) 

The final chapter treats of municipal ownership. The 
author does not attempt to treat the subject exhaustively, 
altho plainly revealing his lack of sympathy with the op- 
ponents of that policy. For example, he takes up the 
common objection to municipal ownership founded on the 
corruption of American municipal politics. Two considera- 
tions, he declares, upset the possibility of acquiescence 
in such an objection. (II, 804.) First, municipal politics 
must be regenerated anyhow, whether we have municipal 
ownership or not, on account of the magnitude of the public 
interests already at stake in branches of municipal adminis- 
tration that cannot be abandoned. Secondly, the very 
corruption of which complaint is made, has been and still 
is " being caused in great measure by the parcelling out 
of public functions and the granting of special privileges 
in the streets to be used for private profit." But space 
is lacking to the reviewer, as it was also to Dr. Wilcox, 
to pursue the topic much further. 



REVIEWS 159 

In 1904, Dr. Wilcox published his spirited little book, 
The American City. He there laid down what he called 
" a correct franchise policy, consistent with democracy, 
and practicable under existing conditions " (pp. 88-89). 
This preliminary statement of his position revealed a bold 
and aggressive thinker. The lapse of years and a vast 
amount of further work on the subject have brought little 
change in his underlying views. (Cf. Municipal Fran- 
chises, II, 808-809.) He remains a bold and aggressive 
thinker. On many controversial topics, he candidly in- 
vites opposition. On numerous matters of detail, he 
himself would be the last to claim that the final word had 
been said. (Preface to volume II, p. 6.) But the book 
gives a healthy stimulus to thought. It can be highly 
useful to the official or private citizen who in good faith is 
seeking for light upon the complex problem of which it 
treats. 

A. N. HOLCOMBB. 

Harvard University. 



